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INTRODUCTION AND SUMMARY 

The plaintiff-appellant, John C. Malone, seeks to enjoin the United States 
Department of Justice from executing an international letter rogatory issued by the 
Republic of Chile pursuant to the Inter- American Convention on Letters Rogatory. 
The letter rogatory was issued in connection with antitrust proceedings com- 
menced against Malone in Chile. It seeks the United States' assistance in serving 
the Chilean antitrust complaint and other legal documents on Malone in Colorado, 
where Malone now resides. 

The district court concluded that service of this process was within the 
Justice Department's discretion. It therefore denied Malone 's request for an 
injunction barring service, and subsequently denied Malone 's request for an 
injunction pending appeal. Malone now seeks an injunction pending appeal from 
this Court. 

Malone has failed to carry his heavy burden of establishing that the proba- 
bility of success on the merits, balance of harms, and public interest warrant an 
injunction. The determination of whether to assist a foreign country in serving 
process on individuals within the United States is committed by law to the discre- 
tion of the Department of Justice. Such discretionary determinations are not 
subject to judicial review under the Administrative Procedure Act or any other 
law. Heckler v. Chaney, 470 U.S. 821, 830 (1985). Absent a plausible basis for a 
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cause of action, Malone cannot demonstrate the substantial probability of success 
on the merits necessary to secure an injunction pending appeal. 

Moreover, the balance of harms and public interest weigh decidedly against 
an injunction pending appeal. The only "harm" that will befall Malone if service 
is perfected during the pendency of this appeal is that he will be subject to the 
jurisdiction of the Chilean antitrust tribunal and compelled to defend himself 
there. Such litigation expense is not cognizable harm in the first instance. FTC v. 
Standard Oil of California, 449 U.S. 232, 244 (1980). And though Malone asserts 
that an injunction is necessary to prevent the case from becoming moot, such 
extraordinary relief is not warranted where the challenged agency action is not 
subject to judicial review in the first instance and where, as the district court 
found, the appeal would not in fact be mooted if service is perfected. 

Finally, an injunction would impair the United States' substantial interest in 
obtaining reciprocal cooperation from other countries in promptly serving process 
issued by United States courts. The public interest therefore weighs heavily 
against an injunction. Malone 's request for an injunction pending appeal should 
therefore be denied. 

STATEMENT 

A. The Inter- American Convention on Letters Rogatory . 

The Inter- American Convention on Letters Rogatory ("IAC"), reprinted at 
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28 U.S.C. 1781, is a treaty that establishes a mechanism for State parties to obtain 
the cooperation of another State party in serving legal process, summonses, or 
subpoenas. 1 It applies to process issued "in conjunction with civil or commercial 
matters held before the appropriate judicial or other adjudicatory authority." IAC, 
art. 2. State parties may, at their option, declare that the IAC also applies to 
process issued in criminal, labor, arbitration, and "contentious-administrative" 
cases. Id., art. 16. 

To request service of process in matters covered by the IAC, the requesting 
or "sending" State must issue a duly-authorized letter rogatory requesting the 
destination State's assistance in serving process on a person within the destination 
state. Id., arts. 5-7. The letter rogatory must be accompanied by an authenticated 
copy of the complaint or other pertinent legal process, along with written informa- 
tion on the judicial or other adjudicatory body presiding over the proceeding, the 
time limits on a response, and a warning of the consequences of failing to respond. 
Id., art. 8. 

Each State party to the IAC designates a "Central Authority" to receive and 
distribute letters rogatory. Id, art. 4 & Additional Protocol, art.4. In the United 

1 The IAC was executed at Panama City, Panama on January 30, 1975. An 
Additional Protocol for the IAC was executed at Montevideo, Uruguay, on May 8, 
1979. See S. Treaty Doc. No. 27, 98th Cong.,2d Sess. (1984). Chile and the 
United States are parties to both agreements. See < http ://travel . state . gov/law/ 
info/judicial/judicial_687.html>. 
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States, the designated Central Authority is the Department of Justice. Exec. Order 
No. 12,638, 53 Fed. Reg. 15,649 (Apr. 28, 1988). 

Under the IAC, a letter rogatory is to be executed in accordance with the 
laws and procedural rules of the destination State. Id., art. 10. The IAC further 
provides that the treaty does not limit other means of executing a letter rogatory, 
thus stating that the treaty "shall not limit any provisions regarding letters 
rogatory" in bilateral or multilateral agreements, nor "preclude the continuation of 
more favorable practices in this regard that may be followed by" State parties. Id., 
art. 15. 

B. Chilean Antitrust Proceedings . 

This case arises out of a letter rogatory issued by the Republic of Chile in 
conjunction with antitrust proceedings initiated against the plaintiff below, John 
C. Malone. On March 19, 2008, the National Economic Prosecutor of the Repub- 
lic of Chile filed an antitrust complaint against Malone in the Chilean National 
Antitrust Tribunal. In broad outline, the antitrust complaint alleges that Chilean 
antitrust authorities had previously authorized Malone to acquire certain providers 
of cable television services in Chile on the condition that he not directly or 
indirectly participate in companies operating satellite or microwave television in 
Chile, and that Malone subsequently violated this condition. Administrative 
Record ("AR.") 12. The complaint seeks to impose a $2 million fine on Malone 
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for this alleged regulatory violation, and further requests that the antitrust court 
order Malone to divest himself of his interest in certain providers of satellite 
television services. AR. 29. 

Malone asserts that under Chilean law, the antitrust tribunal cannot proceed 
unless he is personally served with the complaint and other official documents. 
District Court Record No. ("R.") 46, Amended Compl., 1 10. Malone, however, 
does not reside in Chile. He is rather a citizen of the United States and resides in 
Elizabeth, Colorado. Id., 1 2. The Chilean antitrust prosecutor accordingly asked 
that the antitrust court order service of the complaint on Malone by means of a 
"rogatory letter." AR. 29. The prosecutor's request further specified that "[t]he 
court of destination must be empowered to take and cause third parties to take 
such steps as may be required to legally serve this action." Ibid. 

On March 20, 2008, the Chilean Antitrust Court decreed that Malone shall 
be served by an international letter rogatory issued through the Supreme Court of 
Chile. AR. 31-33. The order provided that the letter rogatory be addressed to the 
court of jurisdiction in the United States, "which shall have broad powers to take 
all such steps as are necessary for the processing of the letter rogatory and service 
upon the defendant according to the laws prevailing within the defendant's place 
of residence." AR. 31. 

The Supreme Court of Chile subsequently authorized the issuance of a letter 
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rogatory and directed that pertinent background information be sent to the Chilean 
Ministry of Foreign Affairs for execution in the United States. AR. 35. A letter 
rogatory was prepared and signed on September 9, 2008. AR. 4. The letter 
included as attachments the Chilean antitrust complaint as well as various docu- 
ments authorizing service on Malone through a letter rogatory. AR. 4-5. It 
requested that service be made personally on Malone or his authorized agent, and 
that if Malone or his agent could not be found, "service shall be made in accor- 
dance with the law of the State of destination." AR. 4. 

On September 12, 2008, the Embassy of Chile forwarded the letter rogatory 
requesting personal service on Malone to Process Forwarding International, a 
private company that serves as an agent of the United States Department of Justice 
for effectuating service requested by letters rogatory. AR. 1; R. 62-2, Hollis 
Decl., ]flf 3-5. The embassy stated that it "would appreciate if PFI would process 
the attached Letter Rogatory according to the Inter[-]American Convention on 
Letter[s] Rogatory * * *." AR. 1. It further stated that this is "an urgent matter" 
for the Chilean government and requested service as soon as possible. Ibid. 

C. District Court Proceedings . 

On August 22, 2008, before the Department of Justice's process serving 
agent received the letter rogatory from Chile, and thus before service could be 
perfected, Malone filed this district court action. He alleged that the IAC proce- 
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dures for service of process are confined to "civil and commercial" matters, that 
the Chilean antitrust enforcement action is not a "civil or commercial matter" 
within the meaning of the IAC, and that service of process by the Department of 
Justice and its agents would therefore be in excess of the Department's legal 
authority. R. 46, Amended Compl., || 12, 13, 23. Malone asserted that the 
Administrative Procedure Act, 5 U.S.C. 706(2), affords a private right of action to 
enforce these putative limitations of the IAC treaty, and he demanded that the 
court permanently restrain and enjoin the Department of Justice and its private 
agent, Process Forwarding International, from serving process in the Chilean 
antitrust proceeding upon him. Id., ^ 1, 28, 3 1, 33. 

The district court denied Malone 's request for injunctive relief and entered 
judgment for the government. It reasoned that, contrary to Malone' s contentions, 
the Department of Justice's authority to serve Malone with Chilean process was 
not limited to the matters specifically covered by the IAC but instead extends 
beyond the treaty, to other circumstances in which the government determines that 
it is in the interests of the United States to accommodate a request for assistance in 
serving process issued by a Chilean tribunal. 

The court found in this regard that the Chilean request for assistance in 
serving Malone in the United States did not contemplate that service either take 
place in strict compliance with the IAC or not at all. Rather, the Chilean request 
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sought service of process without regard to whether such service is specifically 
authorized by the IAC or is instead permitted by some other source of law or 
discretionary authority. R. 89, slip op. at 8-12. 

The court further found that the IAC itself contemplated that State parties 
might elect to execute a letter rogatory that was not specifically covered by the 
treaty itself. The court thus found that article 15 of the IAC, which provides that 
parties may accord "more favorable practices" with respect to letters rogatory than 
required by the treaty, "operates as 'affirmative permission for signatory states' to 
'unilaterally' afford more favorable treatment to a request than is mandated by the 
IAC." Id. at 1 1, quoting Kreimerman v. Casa Veerkamp, S.A., 22 F.3d 634, 641 
(5th Cir. 1994). 

The court concluded that the Department of Justice has discretion to serve 
the Chilean process and that the Department did not abuse its discretion in 
determining that considerations of comity warranted executing the letter rogatory. 
It accordingly denied Malone's request for injunctive relief and entered judgment 
for the government. Id. at 12-13. 

Malone filed a timely notice of appeal to this Court and moved the district 
court for an injunction pending appeal. The district court denied the injunction 
pending appeal on November 20, 2009. Malone now seeks an injunction pending 
appeal from this Court. 
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ARGUMENT 

Plaintiff Has Not Established That the Probability of Success on the 
Merits, Balance of Harms, and Public Interest Warrant An Injunction 
Pending Appeal. 

An injunction during the pendency of litigation is an extraordinary remedy 
and should not be issued unless the movant establishes that his right to relief is 
clear and unequivocal. Heideman v. Salt Lake City, 348 F.3d 1 1 82, 1188 (10 th Cir. 
2003). An applicant for an injunction pending appeal must thus demonstrate: (1) 
that he has a substantial likelihood of prevailing on the merits, (2) that he will 
suffer irreparable injury unless an injunction issues, (3) that the threatened injury 
outweighs whatever damage the proposed injunction would cause the opposing 
party, and (4) that the injunction would not be adverse to the public interest. Ibid.; 
FTCv. Mainstream Marketing Services, Inc., 345 F.3d 850, 852 (10 th Cir. 2003) 
(per curiam); Hilton v. Braunskill, 481 U.S. 770, 776 (1987). 

It is the movant's obligation to demonstrate that an injunction is warranted 
under these stringent standards. Heideman, 348 F.3d at 1 188-89. Moreover, 
because Malone has not established that the balance of harms and public interest 
factors tip "decidedly" in his favor, he cannot prevail by merely demonstrating 
substantial questions raising a fair ground for litigation. Cf. Prairie Band of 
Potawatomi Indians v. Pierce, 253 F.3d 1234, 1246-47 (10 th Cir. 2001). He must 
instead demonstrate a clear probability of success on the merits. He has not met 
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this heavy burden. 

I. Plaintiff Has No Cause of Action Under The APA And 
Thus Cannot Demonstrate A Substantial Probability of 
Success On The Merits. 

Plaintiffs principal contention is that Chile's invocation of the IAC treaty 
imposes affirmative limitations on the Executive Branch's authority to assist a 
signatory foreign state in serving process within the United States, and that these 
putative limitations are enforceable by private individuals through an action 
commenced under the Administrative Procedure Act ("APA"), 5 U.S.C. 701 et 
seq. The decision as to whether to assist the Chilean government in the service of 
its process, however, is committed to agency discretion by law. Plaintiff therefore 
has no cause of action under the APA or any other source of law. 

The APA is a limited waiver of the government's sovereign immunity from 
suit. It provides that "[a] person suffering a legal wrong because of agency action, 
or adversely affected or aggrieved by agency action within the meaning of the 
relevant statute, is entitled to judicial review thereof." 5 U.S.C. § 702. The APA 
withdraws that waiver of sovereign immunity, however, when the relevant statute 
"precludes judicial review," 5 U.S.C. § 701(a)(1), or when the "agency action is 
committed to agency discretion by law." 5 U.S.C. § 701(a)(2). See generally High 
Country Citizens Alliance v. Clarke, 454 F.3d 1177, 1181 (10 th Cir. 2006). 

The latter exception to APA review provides that, even where Congress has 
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not affirmatively precluded review, review is not to be had if the law in question is 
drawn so that a court would have no meaningful standard against which to judge 
the agency's exercise of discretion. The pertinent law is deemed to have "commit- 
ted" the decisionmaking to the agency's judgment absolutely, and to thus bar 
judicial review under the APA. Heckler v. Chaney, 470 U.S. 821, 830 (1985). 

The Department of Justice's determination to assist Chile in the service of 
process on plaintiff Malone falls squarely within this exception to APA review. 
The Supreme Court has long held that "the very nature of executive decisions as to 
foreign policy is political, not judicial," because "[s]uch decisions are wholly 
confided by our Constitution to the political departments of the government, 
Executive and Legislative." Chicago & S. Air Lines, Inc. v. Waterman S.S. Corp., 
333 U.S. 103, 111 (1948). Thus, as a general matter, the conduct of foreign 
relations involves the kind of judgment that is typically committed to the discre- 
tion of the Executive Branch. See, e.g., Saavedra Bruno v. Albright, 197 F.3d 
1 153 (D.C. Cir. 1999) (consular visa decisions committed to State Department 
discretion by law and not subject to APA review). Though it is '"error to suppose 
that every case or controversy which touches foreign relations is beyond judicial 
cognizance,'" judicial review of such matters is not permitted unless there is a 
treaty, statute, or other binding legal authority that establishes judicially manage- 
able and privately enforceable standards constraining the Executive Branch's 
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discretion. Japan Whaling Ass 'n v. American Cetacean Society, 478 U.S. 221, 
229-30 (1986), quoting Baker v. Carr, 369 U.S. 186, 211 (1969). 

No such provisions constrain the Executive Branch's authority here. As an 
initial matter, the IAC treaty does not purport to set forth the sole and exclusive 
circumstances in which a participating state may assist another state in the service 
of process and thus does not, without more, impose judicially enforceable limita- 
tions on the government's discretion. The treaty instead explicitly provides that it 
"shall not limit any provisions regarding letters rogatory" in bilateral or multilat- 
eral agreements, nor "preclude the continuation of more favorable practices in this 
regard that may be followed by" State parties. IAC, art. 15. The Fifth Circuit has 
accordingly held that the IAC does not supplant other means of serving process 
but rather permits signatories to continue, at their option, any other, otherwise 
lawful means of service. Kreimerman v. Casa Veerkamp, S.A. de C. V., 22 F.3d 
634 (5 th Cir. 1994); accord Pizzabiochhe v. Vinelli, 772 F. Supp. 1245, 1249 
(M.D. Fla. 1991). 

Malone has conceded that the IAC does not, of its own force, bar service of 
process issued by a Chilean antitrust tribunal pursuant to other legal authority. See 
R. 87, PL Reply Br. at 20 ("Malone is not challenging DOJ's general authority to 
execute letters rogatory, pursuant to some authority other than the IAC * * *."). 
He asserts, however, that Chile's request for assistance limits the Department of 
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Justice's discretion by authorizing only such service as is expressly provided for in 
the treaty itself. Malone notes in particular that the letter from the Embassy of 
Chile requesting service of process requests that the letter rogatory be processed 
pursuant to the IAC. See FRAP 8 Mot. at 16, quoting AR. 1. 

The document on which Malone chiefly relies is a one-page letter ad- 
dressed, not to the United States government, but to the Department of Justice's 
private, process serving agent, Process Forwarding International. AR. 1 . 
Malone 's assertion that the Embassy of Chile can unilaterally impose binding 
legal constraints on the Executive Branch's discretionary authority by transmitting 
a letter to a private process serving agent strains credulity. Article 1 5 of the IAC 
expressly reserves to the United States authority to serve process in circumstances 
not otherwise covered by the treaty itself. A foreign government cannot limit that 
reservation of authority by a unilateral decree of any sort, let alone by means of a 
brief transmittal letter addressed to a private process server. 

In any event, the record does not indicate any intent on the part of the 
Chilean government to limit service process to those means or circumstances 
authorized by the IAC. The embassy letter on which Malone chiefly relies states 
only that "[t]he Embassy of Chile would appreciate if PFI would process the 
attached Letter Rogatory according to the Inter[-]American Convention on 
Letter[s] Rogatory * * * ." AR. 1 . This is nothing more than a request for the 
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assistance contemplated by the IAC. That the Embassy of Chile would "appreci- 
ate" processing under the IAC in no way suggests that it is disinclined to accept - 
and intends to prohibit - service of process pursuant to other legal authority. 

Moreover, the Chilean judicial determinations resulting in the issuance of an 
international letter rogatory reflect a clear intent to authorize service of process in 
the United States pursuant to any lawful authority, not merely the authority 
conferred by the IAC. The Chilean antitrust court thus called for the issuance of a 
letter rogatory empowering the pertinent United States authority to "have broad 
powers to take all such steps as are necessary for the processing of the letter 
rogatory and service upon the defendant according to the laws prevailing within 
the defendant's place of residence." AR. 31. Similarly, the Chilean Supreme 
Court approved a letter rogatory authorizing service to be made on Malone, not 
merely in accordance with the IAC, but rather "in accordance with the law of the 
State of destination." AR. 4. These Chilean judicial determinations thus make 
clear that Chile intended that the United States use any lawful means of perfecting 
service, regardless of whether service was authorized by the IAC or some other 
legal authority. 

Finally, even if authority to serve process were limited to that set forth in 
the IAC - a point we vigorously dispute - the Chilean antitrust proceeding is a 
"civil or commercial" matter covered by the IAC. Cf. Restatement (Third) of 
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Foreign Relations, 471, cmt. f (noting that United States treats most non-criminal 
proceedings as "civil or commercial" matters covered by the Hague Service 
Convention). Plaintiff thus errs in asserting that the IAC does not authorize 
service of process here. 

In sum, neither the IAC nor any other law constrains the Department of 
Justice's discretion to assist Chile in the service of process on Malone. The matter 
is committed to the Department's discretion by law and therefore is not subject to 
judicial review under the APA. Malone has no cause of action to challenge the 
service of process upon him, and he consequently cannot demonstrate the substan- 
tial probability of success on the merits necessary to obtain an injunction. 2 

II. Plaintiff Will Not Suffer Any Cognizable Harm In The Absence Of 
An Injunction. 

If the Chilean process is served during the pendency of this appeal, the only 

"harm" that will befall Malone is that he will be subject to the jurisdiction of a 

Chilean court and compelled to expend the time and resources necessary to defend 

himself in that forum. It is firmly established, however, that "[m]ere litigation 

expense, even substantial and unrecoupable cost, does not constitute irreparable 

2 The district court found that plaintiffs claims failed on the merits and that 
it was thus unnecessary to decide whether plaintiff had a cause of action. It found, 
however, consistent with our argument here, that "Plaintiff has not shown that the 
DOJ affirmatively lacks discretion to voluntarily agree to serve letters rogatory," 
and that "[t]his conclusion casts doubt on the Plaintiffs argument that this action 
even falls within the scope of the APA * * *." R. 89, slip op. at 7 n.9. 
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injury." FTC v. Standard Oil of California, 449 U.S. 232, 244 (1980). Malone 
thus cannot point to any cognizable harm warranting an injunction pending appeal. 

Malone argues that an injunction pending appeal is nonetheless necessary to 
preserve this Court's jurisdiction. He thus asserts that, once the process is served 
upon him, it will be conclusively deemed valid in the Chilean courts, thereby 
rendering his appeal in this case moot. He concludes that an injunction pending 
appeal is necessary to protect the Court's appellate jurisdiction. 

Even accepting, for purposes of argument, the dubious proposition that a 
Chilean court would disregard this Court's determination of whether service of the 
letter rogatory is valid, 3 Malone 's assertions of irreparable injury flowing from the 
mooting of his appeal are unpersuasive. As the district court reasoned, this 
Court's determination of whether service on Malone was validly perfected will 
directly and substantially affect whether any judgment ultimately entered by the 
Chilean court is enforceable against Malone in the United States. R. 103, Order 
Denying Injunction Pending Appeal at 3-4. That is because the validity of the 

3 The IAC provides that "Letters rogatory shall be executed in accordance 
with the laws and procedural rules of the State of destination," IAC, art. 10, and 
that the destination State "shall have jurisdiction to determine any issue arising as 
a result of the execution of the measures requested" therein. Id., art 1 1. These 
provisions vest the destination state with exclusive jurisdiction to determine the 
validity of service. Contrary to plaintiffs contentions, a Chilean court that 
disregarded this Court's holding on the validity of service would be acting in 
derogation of this grant of exclusive jurisdiction. 
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service bears on whether the Chilean court has personal jurisdiction over Malone, 
and thus on whether the judgment should, in an action to enforce it, be recognized 
by courts of the United States. See, e.g., Ma v. Continental Bank, 905 F.2d 1073, 
1075-76 (7 th Cir. 1990) (foreign judgment subject to collateral attack where 
foreign court lacks jurisdiction); see generally Restatement (Third) of Foreign 
Relations, § 482 (1987) (same). This is not, as plaintiff argues, a remote or 
speculative contingency. Rather, this Court's decision will be binding precedent 
with respect to the validity of service in any enforcement action brought by Chile 
within this Circuit, where Malone now resides. Moreover, because the Depart- 
ment of Justice has the same interests as Chile in effecting service, and indeed is 
acting at Chile's behest, the two are in privity. The Court's decision will therefore 
have preclusive effect outside the Circuit as well. See generally Pelt v. Utah, 
539 F.3d 1271, 1281-82 (10 th Cir. 2008). Malone will thus have a continuing, 
concrete interest in this appeal, regardless of whether he is able to contest personal 
jurisdiction directly in the Chilean court. 4 

In any event, the determination to serve Malone is not subject to judicial 



4 Malone argues that the Court's decision will not affect the enforceability 
of the Chilean judgment outside the United States. FRAP 8 Mot. at 10. Even if 
true, however, that does not divest Malone of a continuing interest in the 
enforceability of the judgment within the United States. Such interests, standing 
alone, give him a continuing stake in the controversy that will prevent this appeal 
from becoming moot. 
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review in the first instance, and that precludes issuance of an injunction. Under 
the All Writs Act, 28 U.S.C. 1651(a), an appellate court may issue an injunction 
to maintain the status quo pending review of an agency's action through the 
prescribed statutory channels. See generally FTC v. Dean Foods, 384 U.S. 597, 
603-04 (1966). This power, however, is '"merely incidental to the courts' 
jurisdiction to review final agency action * * *."' Id. at 604, quoting Arrow 
Transp. Co. v. Southern R. Co., 372 U.S. 658, 671, n. 22 (1963). It follows that, 
before a "status quo" injunction may issue, the movant must demonstrate that the 
court in fact has authority to review the contested agency action. As the D.C. 
Circuit has explained, "this Court's interest in protecting its future jurisdiction * * 
* does not arise if the final agency action is not reviewable in this Court." Moms 
Against Mercury v. FDA, 483 F.3d 824, 827 (D.C. Cir. 2007); accord TRAC v. 
FCC, 750 F.2d 70, 77 & n.33 (D.C. Cir. 1984). 

Here, Malone has not advanced a plausible basis for asserting that the 
Department of Justice's execution of the letter rogatory is subject to judicial 
review. As explained above, decisions as to whether to aid Chile in serving 
process within the United States are committed by law to the Department of 
Justice's discretion. The IAC does not of its own force limit that discretion. Chile 
has no power to impose the IAC's putative limitations by unilateral decree. And 
even if the IAC were assumed to constrain the Department's discretion, Malone 
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has not established that the treaty establishes individual rights that are judicially 

enforceable in an action brought by a private party. See Medellin v. Texas, 552 

U.S. 491, 128 S. Ct. 1346, 1357 n.3 (2008) ("[T]he background presumption is 

that international agreements, even those directly benefiting private persons, 

generally do not create private rights or provide for a private cause of action in 

domestic courts") (internal quotation omitted). Absent authority to review the 

challenged agency action, there is no basis for an injunction pending appeal. 

III. An Injunction Would Harm The Governmental and 
Public Interests In Facilitating International Judicial 
Cooperation. 

In contrast to the lack of cognizable harm to plaintiff, an injunction barring 
service requested under the IAC harms the governmental and public interest in 
promoting international judicial cooperation. Record evidence establishes that it 
is in the interest of the United States "to accommodate requests for international 
judicial assistance received from foreign states to the greatest extent possible and 
appropriate in order to ensure that similar requests made by litigants in U.S. courts 
will be honored in foreign jurisdictions." R. 29, Hollis Decl, 1 1 1. An injunction 
that substantially delays or interferes with the prompt execution of an international 
letter rogatory would thus impair our ability to seek reciprocity for process issued 
by a United States court for service abroad. 

Here, the district court found that "[t]he record reflects that Chilean 
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authorities have repeatedly expressed their belief that this matter is important and 
requested prompt service." R. 103, Order Denying Injunction Pending Appeal at 
5. The court concluded that "[i]t is in the interest of the American public that the 
United States honor its treaty obligations," and that an injunction "would be 
inconsistent with the objective of 'upholding treaties' or complying with 'the rule 
of law. ' Ibid. The court further concluded that the government's willingness to 
countenance a brief delay until the court adjudicated plaintiffs request for 
interlocutory relief does not vitiate the substantial public interest in prompt 
compliance with treaty obligations. Ibid. The balance of harms and public 
interest thus weigh against issuance of an injunction pending appeal. 

CONCLUSION 

For the foregoing reasons, plaintiffs motion for an injunction pending 
appeal should be denied. 

Respectfully submitted, 

/s/ Jeffrey Clair 
MICHAEL JAY SINGER 

JEFFREY CLAIR 
Room 7243 Dept. of Justice 
950 Pennsylvania Ave., N.W. 
Washington, D.C. 20530 

(202)514-4028 
j effrey . clair^usdoj . gov 
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